IN THE UNI TED STATES DI STRI CT COURT
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APCLLO METALS,
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MEMORANDUM
JOYNER, J. SEPTEMBER , 2000
This is an enpl oynent discrimnation case brought by
Plaintiff WIllard T. Buskirk (“Buskirk”) against his enployer,
Apoll o Metals f‘ApoIIo"). In his Conplaint, Buskirk alleges that

Apoll o unlawfully term nated his enploynment in violation of the
Anericans with Disabilities Act, 42 U S.C. 88 12101-13 (1995)
(“the ADA’), and the Pennsylvania Human Rel ations Act, 43 P.S. 88§
951-63 (1991) (“the PHRA’). In addition to his ADA and PHRA
clainms, Buskirk also alleges a common |law tortious interference
Wi th contractual relations claimarising out of his settl enent
negotiations with Apoll o’ s workers’ conpensation carrier, the PVA
| nsurance Goup (“PMA"). Apollo now seeks summary judgnment with
respect to all of Buskirk’s clains.?

BACKGROUND

Taken in the light nost favorable to the plaintiff, the
facts are as follows. Buskirk began working at Apollo in March
1981. Over the next several years, he held a variety of
positions within the conmpany. On February 8, 1996, Buskirk
injured his back when he slipped on ice in Apollo’s parking |ot.
At that tinme, Buskirk was working as a box nmaker, a position he
had held for approximately one year prior to his injury.

Shortly after his accident, Buskirk underwent a nedical
exam nation that confirmed that he had strained his back.

Al t hough Buskirk was permtted to return to work at Apollo, the
treating physician placed restrictions on the anount of wei ght
Buskirk could lift and the duration of tinme he could perform
certain tasks. Buskirk returned to work on February 12, 1996;
however, because of his new nedical restrictions, he swtched
fromworking as a box naker to performng | ess strenuous jobs
such as buff building, sanple cutting, and quality inspection.

! This Court has jurisdiction over Buskirk's ADA clainms pursuant to 29 U S.C.
§ 1331. This Court has jurisdiction over Buskirk’s other clainms pursuant to
29 U. S. C. § 1367.



Despite the | ess strenuous work, Buskirk still experienced pain
while working. As tinme progressed, Buskirk continued to seek
nmedi cal treatnent from several different physicians and
chiropractors, each of whom occasionally nodified Buskirk’s
working and lifting restrictions.?

Buskirk continued working until June 27, 1996, at which
point Dr. Kuhn, and later Dr. Pollack, recommended that Buskirk
conpl etely cease working to avoid further aggravating his injury.
Fol |l owi ng t hese recommendati ons, Buskirk stopped working and
remai ned of f work through Septenber 1996. On Septenber 30, 1996,
Dr. Pollack approved Buskirk to return to work part-tinme with
certain lifting restrictions. |In accordance with Dr. Pollack’s
approval , Buskirk returned to work on Cctober 1, 1996.

Upon returning to work in Cctober, Buskirk was assigned to
several “light-duty” jobs, including, as before, buff building
and sanple cutting. Over the next eight nonths, Buskirk
continued on light duty, progressively increasing his work tine
over this period. In Novenber 1996, while Buskirk was still
wor ki ng part-tinme, Drs. Kuhn and Pol | ack concl uded that Buskirk
woul d be pernmanently unable to return to his original box naking
position because of his injury. Buskirk continued on |ight duty
t hrough May 1997.

On May 29, 1997, Apollo discharged Buskirk fromhis job.
Apoll o stated in its termnation letter that it could no | onger
provide Buskirk with |ight duty work and that, in view of
Buskirk’s permanent nedical restrictions, it could not
accommodate him “wi thin the Box Maker position or any other
vacant position.” Several days later, Buskirk, through his union
steward, filed a grievance with Apollo objecting to his
term nation. On June 10, 1997, Deborah Schnabel, Apoll o s Human
Resour ce Manager, responded to Buskirk’ s grievance by letter, in
whi ch she stated that Buskirk no | onger woul d be consi dered
term nated, but rather would be considered “on workers’
conpensation” as of May 31, 1997, pending further nedical
exam nati on.

After leaving Apollo in May, Buskirk began collecting
wor kers’ conpensation. Less than one nonth later, Drs. Kuhn and

2 At the outset, we note that Buskirk has been eval uated by nunerous people
over the last several years. For the sake of clarity, we briefly identify
t hese persons bel ow.

(1) Dr. Capobianco, MD.: Doctor who first treated Buskirk after his
injury on February 8 and 13, 1996.

(2) Dr. Vincent Stravino, MD.: Doctor who treated Buskirk between
February and March 1996.

(3) Dr. Behrman, D.C.: First chiropractor who treated Buskirk in
March and April 1996.

(4) Dr. Mark Kuhns, D.C.: Second chiropractor, with whom Buskirk
repl aced Dr. Behrman, who first treated Buskirk in April 1996.

(5) Dr. Barry Pollack, MD.: Neurosurgeon, w th whom Buskirk repl aced
Dr. Stravino, who first treated Buskirk in the sumer of 1996.

(6) Dr. Dane Wikich, M D.: Doctor who perfornmed i ndependent nedi cal

exanm nati ons on Buskirk for PMA
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Pol | ack updated his status and reduced his work restrictions. As
a result of his inmproving condition, Buskirk’s union
representatives presented Apollo with a non-exhaustive |ist of
posi ti ons whose responsibilities were within Buskirk’ s current
capabilities. Apollo did not place Buskirk in any of these — or
any other -- positions, contending that no position within
Buskirk’s capabilities was avail able at that tine.

Buskirk renmai ned out of work from Apollo until February
1999. During this period, in addition to collecting workers’
conpensati on, Buskirk supplenmented his income by working as a
| aborer for his brother’s concrete business. He also
successfully participated in work strengtheni ng prograns, which
ultimately led his doctors to approve himfor return to work at
Apoll o in Decenber 1998. In January 1999, Buskirk net with
Apol | o representatives about his enploynent status. One nonth
| ater, Buskirk bid on a pre-polisher position, which he received
due to his seniority. Buskirk began working in that capacity on
February 22, 1999.

DI SCUSSI ON

l. Legal Standard

Summary judgnent is appropriate “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any naterial fact and that the noving party

is entitled to judgnent as a matter of law.” Fed. R Cv. P.
56(c). The noving party bears the initial burden of show ng the
basis for its notion for summary judgment. Celotex Corp. v.

Catrett, 477 U S. 317, 323, 91 L. Ed. 2d 265, 106 S. Ct. 2548
(1986). Once the noving party neets this burden pursuant to Fed.
R Cv. P. 56(c), the burden shifts to the non-noving party to go
beyond nere pleadings and to denonstrate, through affidavits,
depositions or adm ssions, that a genuine issue exists for trial.
Id. at 324. In so doing, the non-noving party nust raise “nore
than a nere scintilla of evidence in its favor” and may not
nmerely rely on unsupported assertions, conclusory allegations, or
mere suspicions. WIllnore v. Anerican Atelier, Inc., 72 F. Supp.
2d 526, 527 (E.D. Pa. 1999) (quoting Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 249, 91 L. Ed. 2d 202, 106 S. C. 2505
(1986)).

Put sinply, the sunmary judgnent standard requires the non-
noving party to create a “sufficient disagreenent to require
subm ssion [of the evidence] to a jury.” Liberty Lobby, 477 U. S.
at 251-52. \When the non-noving party fails to create such
di sagreenent, “[t]he noving party is “entitled to a judgnment as a
matter of |aw because the non-noving party has failed to nmake a
sufficient showi ng on an essential elenent of her case with
respect to which she has the burden of proof.” Celotex, 477 U. S,
at 323.




. The ADA®

The ADA prohibits discrimnation against qualified people
with disabilities. To create a prinma facie case under the ADA, a
plaintiff nust “establish that he or she (1) has a disability (2)
is a qualified individual and (3) has suffered an adverse
enpl oynent action because of that disability.” Deane v. Pocono
Medi cal Center, 142 F.3d 138, 142 (3d Cr. 1998) (citing Gaul v.
Lucent Techs., Inc., 134 F.3d 576, 580 (3d Cir. 1998)).

A. Disability

Turning to the first elenment of the prima facie case, Apollo
contends that Buskirk is not disabled under the ADA. The ADA
defines a disability as: “(A) a physical or nental inpairnent
that substantially [imts one or nore of the ngjor life
activities of [an] individual; (B) a record of such an
impairment; or (C) being regarded as having such an inpairnment.”
42 U.S.C. § 12102(2); 29 C.F.R § 1630.2(g)(1999). * Buskirk
mai ntains that he is disabled under all three prongs of this
definition. W exanmne his argunent with respect to each prong

i ndi vi dual |y.

1. Substantially limted in a major life activity

First, Buskirk clainms that his injury is a physica

i npai rment that substantially limts himin several najor life

® The ADA and the PHRA are interpreted coextensively because they deal wth
simlar subjects and serve simlar goals. See Imer v. Holidayshurg Am
Legi on Anbul ance Serv., 731 A 2d 169, 173 (Pa. Super. C. 1999).
Consequently, although we will only discuss the ADA clains, any analysis
applies with equal force to the PHRA clains. See Kelly v. Drexel Univ., 94
F.3d 102, 105 (3d G r. 1996).

4 “Because the ADA does not define many of the pertinent ternms, we are gui ded
by the Regul ations issued by the Equal Enpl oynent Opportunity Comr ssion
(“EEOC’) to inplenment Title | of the Act.” Deane, 142 F.3d at 143 n. 4
(citing 42 U.S.C. § 12102(2) and 29 CF.R § 1630.2)).




activities. Neither party disputes that Buskirk s back injury
constitutes a physical inmpairnent.®> To be considered a
disability under the ADA, however, an inpairnment nmust al so

“substantially limt” a “major life activity.” Penchishen v.

Stroh Brewery Co., 932 F. Supp. 671, 674 (E.D. Pa. 1996).

Al t hough neither “major life activities,” nor “substantially
limted” is defined by statute, the rel evant regul ati ons provide
detail ed guidance as to the neaning of these terns. According to
the regulations, major |life activities include, but are not
limted to, “functions such as caring for oneself, performng
manual tasks, wal ki ng, seeing, hearing, speaking, breathing,
| earning, and working.” 29 C.F.R 8 1630.2(i). 1In general, they
are “those basic activities that the average person in the
general popul ations can performwith little or no difficulty.”

29 CF.R App. 8 1630.2(i) (1999). The regulations go on to
state that “substantially limted” neans:

(i) Unable to performa major life activity

t hat the average person in the general

popul ati on can perform or

(i1) significantly restricted as to the

condi ti on, manner or duration under which an

i ndi vidual can performa particul ar ngj or

life activity as conpared to the condition,

manner, or duration under which the average

person in the general population can perform
that sane major life activity.

> The ADA defines a physical or nmental inpairnment, in part, as: “(1) Any
physi ol ogi cal disorder, or condition, cosnetic disfigurenent, or anatomni cal
|l oss affecting one or nore of the follow ng body systens: neurol ogical,
nmuscul oskel etal, special sense organs, respiratory (including speech
organs), cardiovascul ar, reproductive, digestive, genitourinary, hem c and
| ynphatic, skin and endocrine . " 29 CF.R 8§ 1630.2(h).



29 CF.R 8§ 1630.2(j)(1).°% In the instant case, Buskirk argues
that he is substantially limted in several major life

activities. W turn to those now

(a) Lifting
Buskirk clains that he is substantially limted in [ifting.
The record indicates that, since his injury on February 8, 1996,
Buski rk has had a nunber of nedical restrictions placed on the
anount of weight he can |ift. These restrictions have varied
with the date of examination and the treating doctor. ’
It is undisputed that lifting is a mgjor life activity. 29

CF.R App. 8 1630.2(i). However, courts that have addressed

whet her certain lifting restrictions are substantially limting

® The EEOC gui delines also provide that the follow ng factors shoul d be used
in determ ning whether an individual is substantially limted in a mjor
life activity: “(i) The nature and severity of the inpairnent; (ii) The
duration or expected duration of the inpairnent; and (iii) The pernmanent or
long terminpact, or the expected permanent or |long terminpact of or
resulting fromthe inpairment.” 29 CF.R 8§ 1630.2(j)(2).

7 After Buskirk’s first exam nation, Dr. Capobianco restricted Buskirk to
lifting 21-50 pounds up to 33-percent of the time. Dr. Capobianco nodified
that restriction only days later to 10 pounds up to 66-percent of the tine
and 11-20 pounds up to 33-percent of the tine. For the next several nonths
| eading up to Buskirk’ s authorized excusal fromwork on June 27, 1996,

Drs. Stravino, Behrman, and Kuhn set lifting restrictions on Buskirk
varying from 10 to 35 pounds. Follow ng Buskirk’s excusal from work

bet ween June 27 and Septenber 30, 1996, Buskirk was approved for work by
Dr. Pollack with a 10 pound lifting restriction. In June 1997, Drs.
Pol | ack and Kuhn reduced Buskirk's restrictions to lifting 20 pounds
frequently and 30 pounds occasionally.

In Septenber 1997, Buskirk began work hardeni ng and work strengthening
programs to rehabilitate his back. One nonth later, a functional capacity
test indicated that Buskirk was capable of lifting 50 pounds occasionally.
On March 2, 1998, an independent exani nation by Dr. Wkich concl uded t hat
Buskirk was able to work full-tine with a 50 pound lifting restriction. On
March 3, 1998, however, Dr. Pollack indicated that, although Buskirk was

i mproving, he was not able to work full-time yet. Finally, on Decenber 12
1998, Dr. Poll ack approved Buskirk’s return to work with a pernmanent 40
pound lifting restriction



have reached varying results. See, e.qg., Gutridge v. Cure, 153

F.3d 898, 901 (8th G r. 1998) (holding that 45 pound lifting

restriction not substantially limting), cert. denied, 526 U.S.

1113, 143 L. Ed. 2d 790, 119 S. C. 1758 (1999); Wllians v.

Channel Master Satellite Sys., Inc., 101 F. 3d 346, 349 (4th Crr.

1996) (holding that 25 pound lifting restriction not

substantially limting); Lowe v. Angelo’s Italian Foods, Inc., 87
F.3d 1170, 1174 (10th G r. 1996) (finding that issue of fact
exi sts whether 15 pound l[imtation is substantially limting);

Ray v. Gidden Co., 85 F.3d 227, 229 (5th Cr. 1996) (holding

that 25 pound lifting restriction not substantially [imting);

Sicoli v. Nabisco Biscuit Conpany, Cv. A No. 96-6053, 1998 U. S

Dist. LEXIS 8429, *10-*14 (E.D. Pa. June 8, 1998) (finding that
i ssue of fact exists regarding whether lifting restriction of 32
pounds occasionally and 12 pounds frequently is substantially
[imting).

Fortuitously, the Third Crcuit recently clarified this

precise issue. In Marinelli v. Gty of Erie, 216 F.3d 354 (3d

Cr. 2000), the defendant appealed the district court’s denial of
its notion for judgnent as a matter of |aw. The key issue on
appeal was whether the plaintiff was “di sabl ed” under the ADA

I n support of his claim the plaintiff argued that he was
substantially Iimted in the major life activity of lifting
because he had a ten pound lifting restriction. After surveying
hol dings in other circuits, the Third Grcuit rejected the

plaintiff’'s argunent and held that his ten pound lifting

7



restriction “does not render himsufficiently different fromthe
general population such that he is substantially limted in his

ability tolift.” [Id. at 364 (remanding with direction to enter
judgnent as a matter of |aw for defendant).

In the instant case, it is undisputed that Buskirk has a
permanent |lifting restriction of 40 pounds. Al t hough Buski rk
di d have sonewhat nore stringent lifting restrictions placed on
himat various tinmes, none of these restrictions was of such
duration or long-terminpact that it could be reasonably
consi dered “substantially imting.” See 29 CF.R 8 1630.2(j).
More significantly, at no relevant tinme did any of Buskirk’s many
doctors ever inpose a lifting restriction of |ess than 10 pounds.

Under the prevailing view of this GCrcuit, such restrictions do

not, as a natter of |law, constitute substantial limtations in
the major life activity of lifting. See Marinelli, 216 F.3d at
364.

(b) Walking, bending, athletics, et al.

Buskirk also sets forth a litany of other alleged major life
activities in which he clains to be substantially
limted.® Initially, we reject Buskirk's argunent with respect
to engaging in various athletics, driving, and performng

househol d chores because these activities are not major life

8 The activities include: sleeping, walking, bending, engaging in athletic
activities, sitting for long periods of tine, standing for |ong periods of
time, pushing, driving, perform ng household chores, and engaging in sexual
relations. See PItf Resp. at 11.



activities. See id. at 362-63 (finding that scrubbing floors,
washi ng wal Il s and other chores that are not “necessary for one to
live in a healthy or sanitary environnent” do not qualify as

major life activities) (citations omtted); Colwell v. Suffolk

County Police Dep’'t, 158 F.3d 635, 643 (2d Cr. 1998) (hol ding

t hat working on cars, golfing, skiing, and driving do not qualify

as major |life activities), cert. denied, 526 U S. 1018, 143 L.
Ed. 2d 350, 119 S. . 1252 (1999); see also Wber v. Strippit,

Inc., 186 F.3d 907, 914 (8th G r. 1999) (holding that shoveling

snow, gardening, and nowi ng the |awn do not qualify as major life

activities), cert. denied, = US _ , 145 L. Ed. 2d 670, 120 S.
Ct. 794 (2000).

Buskirk’s clains with respect to sleeping and engaging in
sexual relations also nust fail. Al though we assune w thout
deciding that these are nmagjor life activities, Buskirk has failed
to produce any genuine issue of material fact that he is
substantially limted in these activities. No suggestion is nade
in any nedical report issued over a nearly three-year period
followng his injury that Buskirk is limted -- nuch |ess
substantially limted -- in sleeping or engaging in sexual
relations. The only references to either issue appear in
Buskirk’s deposition and his wfe's affidavit wherein they state
t hat Buskirk’s sexual performance has changed. No further
el aboration or nedical docunentation is offered. Such bare

statenents w thout any correspondi ng factual support do not



create a genuine issue of fact. See Fed. R CGv. P. 56(c), (e).?
Simlarly, Buskirk’s argunent with respect to standing and
wal ki ng nust fail. Once again, although wal ki ng and standi ng are
major life activities, Buskirk has not raised a genuine issue of
material fact that he is substantially limted in these
activities. Wth respect to standing, Buskirk alludes to
experiencing sone pain after prolonged standing. In addition,
his doctors placed sone |imtations on the anmpbunt of tine that
Buskirk could stand, the nost restrictive being Dr. Wikich’s July
15, 1996 limtation of one to three hours of continuous standing.
Even this nost stringent restriction, however, does not rise to
the | evel of substantially imting Buskirk’s ability to stand.

See Taylor v. Pathnmark Stores, Inc., 177 F.3d 180, 183 (3d Gr.

1999) (holding that cashier who could only stand for 50 m nutes
W thout rest was no different than average person with respect to
standi ng and, therefore, was not disabled under ADA). *°

Li kew se, with respect to wal ki ng, Buskirk has made no
argunent concerning his walking limtations or pointed to any
evidence in the record. This Court’s own review of the record
reveals that Buskirk had at best noderate restrictions placed on

hi s wal ki ng** and that no other evidence supports the view that

® Furthernore, Buskirk nakes no representation whatsoever that his alleged
mal ady has had such “permanent or long terminpact” to constitute a
disability under the ADA. See 29 C.F.R § 1630.2(j)(2).

© Moreover, even if this single restriction were nore severe, it was at nost
tenmporary and, therefore, not of such duration or permanence to be
considered a disability under the ADA. See 29 CF.R 8 1630.2(j)

% On February 26, 1996, Dr. Capobianco |imted Buskirk to 4 hours of

conti nuous wal king. On July 15, 1996, Dr. Dane Wikich limted Buskirk to 1
to 3 hours of walking. Dr. Wkich s second exani nation of Buskirk, on

10



Buskirk was limted in his wal king. Such noderate wal ki ng
restrictions do not present a genuine issue of material fact.
See Kelly, 94 F.3d at 103-04 (affirmng sumary judgnent and

noting that “conparatively noderate restrictions on the ability

to walk are not disabilities”); Penchishen, 932 F. Supp. at 674
(hol ding that person who could not walk at full pace and had to
use both feet to walk up stairs was not disabled).

Finally, Buskirk’s clains with respect to bending, sitting,
and pushing nmust fail. Buskirk neither nmakes a specific
argunent, nor cites to pertinent portions of the record to
support his general claim The record reveals that, although
sonme noderate nedical restrictions had been occasionally pl aced

2

on Buskirk followi ng his injury, ' none constituted substanti al

l[imtations. See, e.q., Horth v. General Dynanm cs Land Systens,

Inc., 960 F. Supp. 873, 878 (MD. Pa. 1997) (holding that
plaintiff who could only sit for two hours was not substantially

l[imted); Testerman v. Chrysler Corp., No. CV. A 95-240, 1997

W. 820934, at *11 (D. Del. Dec. 30, 1997) (holding that plaintiff
who could only stoop, squat or twist intermttently was not

substantially limted). Mre inportantly, no bending, sitting or

March 2, 1998, affirnmatively renoved all wal king restrictions. No other
report appears to have addressed wal king restrictions.

2 On February 26, 1996, Dr. Stravino restricted Buskirk to bending
“occasional ly” and pushing/pulling up to 75 pounds. On July 15, 1996, Dr.
Wiki ch restricted Buskirk’'s bending conpletely and his pushing/pulling to
1-3 hours. Dr. Wikich's second examnination of Buskirk, on March 2, 1998
reduced these restrictions to 3-5 hours for pushing/pulling and 1-3 hours
for bending. No other report appears to have addressed these type of
restrictions.
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pushing restrictions of any kind were inposed at the tine of his
termination in May 1997. ' Buskirk's clainms are further belied
by his own adm ssions. In his deposition, Buskirk testified
that, while he was collecting workers’ conpensation, he still
exerci sed occasionally and worked for his brother’s concrete
conpany performng “pretty heavy work” such as “helping with the
fornms, carrying buckets of materials, [and] carrying | adders
around.” Buskirk Dep. at 124. Wile we do not discount the
relative difficulty Buskirk may have had in these activities, no

jury could reasonably find that Buskirk’s limtations constitute

the “extrenely limting disabilities . . . [that] qualify for
protected status under the ADA.” Marinelli, 216 F.3d at 362.
(c) Wbrking

Finally, Buskirk clains that he is substantially limted in
wor ki ng.  Wien analyzing this type of claim a court mnust
determne if the plaintiff is “significantly restricted in the
ability to performeither a class of jobs or a broad range of
jobs in various classes as conpared to the average person havi ng
conparable training, skills and abilities.” 29 CF.R 8§
1630.2(j)(3)(i). Furthernore, “[t]he inability to performa

single, particular job does not constitute a substanti al

¥ The examination closest in time to Buskirk’s May 29, 1997 di scharge was Dr.
Pol I ack’ s June 27, 1997 exam nation, which reduced Buskirk’s lifting
restrictions but made no reference to any present or past restrictions on
bendi ng, sitting, or pushing.

12



limtation in the major life activity of working.” [d.™
Buskirk fails to put forward any argunent regarding his
al l eged substantial limtation in working. Notw thstanding
Buskirk’s failure, we review this issue. ' After review ng the
record, we hold that no genuine issue of nmaterial fact exists
with regard to whether Buskirk is substantially limted in the
major life activity of working. Although Buskirk is no |onger
able to work as a box maker, nothing in the record suggests that
Buskirk is “significantly restricted in the ability to perform
either a class of jobs or a broad range of jobs.” See 29 C.F.R

8 1630.2(j)(2). To the contrary, Buskirk is currently worKking

% The EECC gui delines advise that the followi ng factors may al so be consi dered
in determ ning whether an individual is substantially linited in the major
life activity of working

(A) the geographic area to which the individual has
reasonabl e access; (B) the job from which the individual has
been disqualified because of an inpairnment, and the nunber
and types of jobs utilizing simlar training, know edge,
skills or abilities, within that geographic area, from which
the individual is also disqualified because of the

i mpai rment (class of jobs); and/or (C) the job from which

t he individual has been disqualified because of an

i mpai rment, and the nunber and types of other jobs not
utilizing simlar training, know edge, skills or abilities,
within that geographical area, fromwhich the individual is
al so disqualified because of the inpairnment (broad range of
jobs in various classes).

29 C.F.R § 1630.2(j)(3)(ii).

% In his Response, despite raising “working” as a basis for his claim Buskirk
chose not to nake any substantive argunment. |nstead, Buskirk naintained
t hat such argunment was unnecessary because he had nmade a sufficient show ng
with regard to other major life activities. Buskirk correctly notes that
this court need not exam ne whether an individual is substantially limted
inwrking if the court first finds that he is substantially limted in
sone other major life activity. See 29 CF.R App. 8§ 1630.2(j). As we
expl ai ned supra, however, Buskirk is not substantially linmted with regard
to any other major life activity. Therefore, out of an abundance of
caution, we wll exam ne whether Buskirk could be reasonably considered to
be substantially limted in working.
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W t hout accommodation at Apollo in another job. [In addition,
Buski rk worked as a | aborer for his brother’s concrete business
when he was out on workers’ conpensation from Apollo. Finally,
Buskirk’s 40 pound permanent lifting restriction does not
restrict himfromany class of jobs, even those that may involve

some heavy lifting. See Howell v. Sanmis Club #8160/ WAl -Mart , 959

F. Supp. 260, 266 n.10 (E.D. Pa. 1997) (“Even a nedically
docunented, noderate lifting restriction is not sufficient to
W t hstand sunmary judgnent if the enpl oyee cannot denonstrate how
the lifting restriction substantially limts his or her ability
to engage in the myjor life activity of working.”), aff’'d, 141
F.3d 1153 (3d Cr. 1998).

In sum Buskirk has failed to neet his burden that he is
substantially limted in a major life activity. Accordingly, we
will grant Apollo’'s Mdtion with respect to clains prem sed on

“actual disability.”

2. Record of | npairnent

Next, we mnust consider whether Buskirk is disabled by virtue
of a record of an inpairnment. See 42 U.S.C. 8§ 12102(2)(B). To
meet this definition, an individual nust have a history of, or
been m sclassified as having, an inpairnent that substantially

limted a major life activity. 29 C.F.R § 1630.2(k). ™

* The EECC guidelines further state: “This part of the definition is
satisfied if a record relied on by an enployer indicates that the
i ndi vidual has or has had a substantially limting inpairment. The
i mpai rment indicated in the record nust be an inpairnent that would
substantially limt one or nore of the individual’s major life activities.”

14



Buskirk fails to produce any evidence that he has a record
of an inpairnent that substantially limts a major life activity.
It is undisputed that Buskirk suffered a back injury in February
1996, a result of which he was sonewhat restricted in perform ng
a variety of tasks. It is further undisputed that Apollo
accommodat ed Buskirk by placing himin | ess strenuous positions
for several nonths. Finally, the record clearly shows that as of
Novenber 1996, Buskirk’s doctors determ ned he would not be able
to return to his original box maker position. However, contrary
to Buskirk’s assertion, these facts do not establish that Buskirk
has a record of inpairnment. As we explained supra, in no
instance did Buskirk’s inpairnments substantially [imt himin any
major life activity. |If an inpairnent does not substantially
limt a mgjor life activity, a history of those sane inpairnents

cannot constitute a record of inpairnment. See Colwell, 158 F.3d

at 645; Palm sano v. Electrolux, LLC, ~ F. Supp. 2d _, No. CW.

A. 99-429, 2000 W. 1100785, at *4 (Aug. 7, 2000 E.D. Pa.).
Moreover, this conclusion is not changed by Buskirk’s nedical

di squalification fromhis forner position as a box nmaker, see 29
CF.R 8 1630.2(j)(3)(i), or by Apollo' s earlier accommodati on of
Buskirk with light duty, see Gutridge, 153 F.3d at 901-02

(hol ding that record of inpairnment not established during period
of recovery and treatnent followng a work injury because this

type of inpairnment is not a permanent disability); Panzullo v.

29 C.F.R App. § 1630.2(k).
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Mddell’s Pa., Inc., 968 F. Supp. 1022, 1024 (E. D. Pa. 1997)

(finding that light-duty work limtation is not per se disability
under ADA).
Accordingly, we will grant Apollo’s Mdtion with respect to

clains premsed on a “record of inpairnent.”

3. Regarded as Di sabl ed

Finally, Buskirk clainms that he is within the ADA s
definition of disabled because Apoll o regarded or perceived him
as disabled. See 42 U.S.C. § 12102(2)(C). A person is regarded
as having a disability if the person:

(1) has a physical or nental inpairnment that

does not substantially limt najor life

activities but is treated by the covered

entity as constituting such limtation;

(2) has a physical or nental inpairnment that

substantially limts major |ife activities

only as a result of the attitudes of others

toward such inpairnent; or

(3) has [no such inpairnment] but is treated

by a covered entity as having a substantially

[imting inpairnment.
29 CF.R 8 1630.2(1). A though Buskirk does not explicitly
state so, his argunent is grounded on the first definition above,
that is, that he has an inpairnment that is not substantially
[imting, but that Apollo treated his inpairnent as if it were so
[imting. Specifically, Buskirk clainms that Apollo’'s decision to
di scharge himwas the result of its “m staken belief that
Buskirk’s continued service in the light duty capacity would
aggravate his condition.” PItf. Resp. at 14. Buskirk further

al l eges that Apollo’s m sperception resulted in it failing to
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consider himfor other avail able positions within his
capabilities.

Apol I o counters Buskirk’s claimby contending that it was
wel | aware of Buskirk’ s injury and that no m sperception ever
existed. Apollo maintains that it discharged Buskirk in My
1997, not because of any m sunderstandi ng of Buskirk’ s condition,
but rather because it “could not provide [Buskirk] wth] |ight
duty indefinitely.” Def. Reply at 7. 1In addition, Apollo argues
that no positions wthin Buskirk’s capabilities were avail able
prior to the pre-polisher position he received in February 1999.

Initially, we recognize that “the nere fact that an enpl oyer
is aware of an enployee’s inpairnent is insufficient to
denonstrate that the enpl oyer regarded the enpl oyee as disabl ed.”
Kelly, 94 F.3d at 109. Furthernore, an enployer’s decision to
accommodat e an enpl oyee with |ight duty work does not establish a

“regarded as” claimunder the ADA. See Pathmark, 177 F.3d at

190; Nave v. Wol dridge Construction, Inc., Cv. A No. 96-2891,

1997 U.S. Dist. LEXIS 9203 at *29. |In the instant case, it is
undi sputed that Buskirk worked in a |light duty position for
several nonths prior to his discharge. The relevant tine period
for our focus, however, is fromthe tine of Buskirk’ s discharge
in May 1997 onward. Buskirk and Apollo offer conflicting

expl anations for why Buskirk was discharged in May 1997 and why
he was not reassigned to other allegedly avail able positions
after his condition inproved. |In addition, sone dispute exists

over when certain positions becane avail abl e, whether Apollo gave

17



Buskirk notice of their availability, and, if so, whether Buskirk
made his interest known.

Buskirk points us to several portions of the record to
support his claim First, Buskirk notes the deposition testinony
of WIIliam Federach, Apollo’ s Vice President for Mnufacturing,
whi ch suggests that Buskirk was di scharged because Apollo
bel i eved he could not performany job at Apollo. Next, Buskirk
cites his May 29, 1997 discharge letter, which states that
“[ Apol | 0] cannot accommobdate you within the Box Maker position or
any ot her vacant position and [has] no position that neets your
limted physical capabilities . . .,” as evidence that Apollo
regarded himas disabled under the ADA. In addition, Buskirk
of fers various job postings and correspondence from Apol | o t hat
al l egedly show that there were avail able positions within his
capabilities and that Apollo failed to consider himfor these
positions because it m stakenly believed Buskirk was disabl ed.

Viewing all these facts in the light nost favorable to
Buskirk, we find that a jury could reasonably concl ude that
Apol |l o erroneously regarded Buskirk as disabled under the ADA.

See Pathmark, 177 F.3d at 188 (finding drug store’s statenents

t hat enpl oyee was unable to performany job at store supported
conclusion that drug store perceived enpl oyee as di sabl ed and
sufficed to make out a “regarded as” claim. Accordingly, we
will deny Apollo’ s Motion with respect to clains prem sed on a

“regarded as” disability.
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D. Qualified |ndividua

Havi ng found that factual disputes exist over whether
Buskirk is di sabl ed under the ADA, we nust now exam ne the second
el ement of the prima facie case: whether Buskirk is a “qualified
i ndividual.” The ADA defines a qualified individual as one “who,
Wi th or without reasonabl e accommodati on, can performthe
essential functions of the enploynment position that such
i ndi vidual holds or desires.” 42 U S. C. 8§ 12111(8). The
applicable regulations divide this inquiry into two prongs: (1)
whet her the individual has the requisite skill, experience,
education and other job requirenents of the position and (2)
whet her the individual, wth or w thout reasonabl e accomobdati on
can performthe essential functions of the position. See 29
CF.R App. 8 1630.2(m. Here, neither party disputes that
Buskirk had the qualifications for the various positions at
Apollo. As a result, we focus our attention on the second step
of the “qualified individual” analysis.

Det erm ni ng whet her an individual, wth or w thout
reasonabl e accommodati on, can performthe essential functions of
a positions is also a two-step process. First, a court exam nes
whet her the individual can performthe essential functions of the
j ob wi thout accommodati on. See Deane, 142 F.3d at 146. In the
instant case, this determnation is nade easy as neither party
di sputes that Buskirk is not able to performthe functions of his
former position as box maker.

The second determ nation to be nade is whether the
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i ndi vidual can performthe essential functions of the job with a
reasonabl e accommodation. |If so, the individual is qualified; if
not, the individual has failed to nmake out this elenent of the
prima facie case. See id. Buskirk argues that Apollo failed to
reasonably accommodate himby failing to consider himfor severa
jobs within his capabilities and failing to give himnotice of
simlar jobs as they becane avail abl e.

The ADA provides that “reasonabl e accommpdati ons” may
include “job restructuring, part-tinme or nodified work schedul es,
[ and] reassignnent to vacant positions . . . .” 42 U S. C 8§
12111(9). In addition, a reasonable accommodati on may incl ude:
“nodi fications or adjustnents to a job application process that
enable a qualified applicant wth a disability to be consi dered
for the position such applicant desires . . . .” 29 CF. R 8
1630. 2(0) (i). However, an individual’'s right to a reasonable
accommodation is limted. For exanple, an enployer need not
provi de an accommodation if it would place an “undue hardshi p” on
the enployer. See 42 U.S.C. § 12112(b)(5)(A); 29 CF.R 8§
1630.2(p) (listing factors to be considered in determ ning
whet her accommodation is an “undue hardship”).

In the instant case, the parties dispute whether alternative
positions were avail able at Apoll o and whet her Buskirk was able
to performthe essential functions of those positions. Buskirk
contends that, at |east as of his June 27, 1997 exam nation, he
was able to fulfill the duties of various then-avail able

positions at Apollo. Apollo counters that it properly relied on

20



doctors’ reports that, in Apollo’ s view, established that Buskirk
was not able to fulfill those positions’ duties. Apollo further
mai ntai ns that, regardl ess of Buskirk’s nedical status, no
positions within his capabilities and for which he was eligible
were available prior to the position he took in February 1999.
The Court observes that Buskirk’s many nedical reports, and
t heir acconpanying restrictions, were not always consistent and
may have understandably led to confusion. W further observe
that both parties may have contributed to the confusion by |ess

t han regul ar and open conmuni cation. '

However, apportioning the
proper blanme, if any, for these matters is a job best left for
the fact-finder. W find that Buskirk has raised genuine issues
of fact as to whether he could have worked in several positions
at Apollo with reasonabl e accomodati on. As such, a jury could
reasonably conclude that he is a qualified individual under the

ADA. Accordingly, we will deny Apollo’ s Mdtion on this issue.

¥ The ADA's regul ations state:

To determnmine the appropriate reasonabl e acconmpdation it nay
be necessary for the [enployer] to initiate an infornal,
interactive process with the [enpl oyee] in need of
accomodation. This process should identify the precise
limtations resulting fromthe disability and potentia
reasonabl e accommodati ons that coul d overcone those
l[imtations.

29 CF.R 8 1630.2(0)(3). Indeed, the very nature of the process requires
both parties “to assist in the search for appropriate reasonabl e
accomodation and to act in good faith.” Taylor v. Phoenixville Area
School District, 184 F.3d 296, 312 (3d Cir. 1999). Both Buskirk and Apollo
di sput e whet her certain conmuni cati ons between them are properly
characterized as the interactive process and, if so, if such process was
sufficient. Gven the factual issues necessarily involved in making this
determ nation, and the clear disagreenent anong the parties, we |eave this
i ssue for the jury.
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E. Adver se Enpl oynent Action

Finally, we find that Buskirk has established the third
prong of his prima facie case. It is uncontested that Buskirk
was di scharged from Apollo in May 1997 and renmai ned off work from
Apoll o until February 1999. These issues suffice to allow
Buskirk to survive summary judgnent with respect to whether he

suffered an adverse enpl oynent action. *®

I[11. Tortious Interference

Def endant al so seeks sunmary judgnent on Buskirk’s tortious
interference with contractual relations claim To prevail on a
claimfromintentional interference with contractual relations, a
plaintiff nust prove:

(1) the existence of a contractual, or
prospective contractual rel ations between
itself and a third party;

(2) purposeful action on the part of the

def endant, specifically intended to harmthe
existing relation, or to prevent the
prospective relation fromoccurring;

(3) the absence of a privilege or
justification on the part of the defendant;
(4) the occasioning of actual |egal damage as
a result of the defendants’ conduct; and

(5) for prospective contracts, a reasonable
i kelihood that the relationship would have
occurred but for the interference of the

def endant .

Br oker age Concepts, Inc. v. U S. Healthcare, Inc., 140 F. 3d 494,

¥ W recognize that, if Buskirk ultimately prevails, this case may present the
troubl esone question of whether a “regarded as” plaintiff is entitled to
accomuodati on even though he is not actually disabled. Wile this court
recogni zes the difficulty inherent to that question, see, e.q., Pathnark,
177 F.3d at 195-96, we need not resolve it at the sunmary judgnent stage.

22



530 (3d CGr. 1998) (citing Pelagatti v. Cohen, 370 Pa. Super.
422, 536 A . 2d 1337, 1343 (1988)).

In its notion for sunmary judgnent, Apollo only takes issue
with the third elenent, arguing that it had a privilege to object
to any settlenent agreenent between the insurance carrier and
Buskirk. In making this argument, Apollo relies on the
Rest at enment (Second) Torts 8 769, which states that:

one who, having a financial interest in the

busi ness of a third person[,] intentionally

causes that person not to enter into a

prospective contractual relation with

anot her, does not interfere inproperly with

the other person’s relation if he (a) does

not enploy wongful neans and (b) acts to

protect his interest from being prejudiced by

the relation.
ld. Apollo maintains that its particular privilege exists by
virtue of its financial interest in the business of its workers’
conpensation carrier, PMA Insurance Group. Specifically, Apollo
clainms that a settlenment between Buskirk and PMA would result in
Apoll o either being held responsible to pay the settlenent or
bei ng subject to higher insurance premuns in the future.

We recogni ze that Pennsylvania courts have adopted the

reasoning of 8 769 of the Restatement. See Schulman v. J.P.

Morgan, 35 F.3d 799 (3d Cir. 1994) (noting approval of § 769 by
various Pennsylvania state courts). However, notw thstanding the
applicability of the privilege under Pennsylvania | aw, Apollo has
failed to cite to any evidence in the record that supports the

finding of an underlying financial interest upon which its
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al l eged privilege is based. |Instead, Apollo sinply states that

it mght have incurred higher insurance premuns in the future or
m ght have been held responsible for the actual settlenent. Such
statenents, unadorned by any factual support in the record, do
not suffice to neet Apollo’s burden as the noving party. See
Fed. R Civ. P. 56(c); Celotex, 477 U.S. at 323. Accordingly, we

will deny Apollo’ s Motion with respect to this claim

CONCLUSI ON
For the foregoing reasons, Apollo’'s Mtion for Sunmary
Judgnent will be granted in part and denied in part. Defendant’s
Motion will be granted on Counts |-V insofar as they are prem sed
on actual disability or record of inpairnment. Defendant’s Motion
wi Il be denied on Counts |-V insofar as they are prem sed on
regarded as disability. Defendant’s Mdtion will be denied on

Count VI. An appropriate order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W LLARD T. BUSKI RK

Pl aintiff, : ClVIL ACTI ON
V. : No. 99-216
APOLLO METALS, :
Def endant .
ORDER
AND NOW this day of Septenber, 2000, upon

consi deration of Defendant’s Mdtion for Sunmmary Judgnent and
Plaintiff’s responses thereto, it is hereby ORDERED that the
Motion is GRANTED in part and DENIED in part.

Def endant’ s Motion is GRANTED on Counts |-V insofar as they
are premsed on 42 U S.C. § 12102(2)(A) (“actual disability”) or
42 U.S.C. 8§ 12102(2)(B) (“record of inpairment”). Defendant’s
Motion is DENIED on Counts |-V insofar as they are preni sed on 42
US C 8 12102(2)(C (“regarded as”). Defendant’s Mdtion is
DENI ED on Count VI.

BY THE COURT:

J. CURTIS JOYNER,
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